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Chi. W. D. Ry. Co., 87 111. 317; Lake Roland, etc. R. Co. v. Baltimore, 77 
Md. 352, 20 L. R. A. 126; See Wilgus' Corp. Cases, Vol. 1, p. 706. For 
discussion of term "franchise" in this regard, see Morgan v. State of 
Louisiana, 93 U. S. 223, 23 L. Ed. 860. In the principal case the term "fran- 
chise" as used in the constitutional amendment seems to be a right in the 
street for a permanent time under contract, while the license issuable by the 
council is one revocable at any time. When used in that way, the case 
seems clearly correctly decided. 

Damages — Liquidated Damages — Discounts. — Plaintiff leased certain 
machines to a shoe company at a specified rental to be paid at the ends of 
the months succeeding those in which they were earned. Plaintiff agreed that, 
if the lessee should pay on or before the fifteenth of the succeeding month, 
a discount of fifty per cent would be granted. The lessee became bankrupt 
with three months' rental unpaid. Plaintiff claims the full amount is due 
from the lessee's estate. Held (Adams, Cir. j., dissenting), the agreed 
rentals were the actual debt and the fifty per cent was only a discount. 
Therefore, plaintiff's claim was valid. United Shoe Machinery Co. v. Abbott 
(1008), — C. C. A., 8th Cir. — , 158 Fed. Rep. 762. 

Circuit Judge Adams dissented from this decision on the ground that the 
lessor had previously accepted fifty per cent of the agreed rental without 
objection even when it was not paid in time to entitle the lessee to the dis- 
count ; therefore the first fifty per cent should be considered as the actual 
debt due and the additional fifty per cent as a penalty which should not be 
enforced. It is generally held, that, where a large sum is to be paid upon 
the non-payment of a smaller sum, the larger sum is a penalty if in excess 
of legal interest. Clark, Austin & Smith v. Kay, 26 Ga. 403. The question 
to be decided in such cases is, whether the larger or the smaller sum is the 
debt actually due. If the former, the provision is enforceable as a dis- 
count; if the latter, it is a penalty and therefore unenforceable. Much con- 
flict naturally is found among the authorities in construing such contracts. 
The principal case is supported by Mo. Edison Elec. Co. v. Steinberg Hat 
& Fur Co., 94 Mo. App. 543, 68 S>. W. 383, but is probably in conflict with 
Goodyear Co. v. Sels, Schwab & Co., 157 111. 186, 41 N. E. 625. For fur- 
ther discussion, see Carter v. Corley, use, etc., 23 Ala. 612; Longworth v. 
Askren, 15 O. St. 370; Cairns v. Knight, 17 O. St. 69; Berrinkott v. Trap- 
hagen, 39 Wis. 219. 

Death by Wrongful Act — Statute — Construction — Death Outside 
the State — Right to Sue. — Illinois Laws 1853, p. 97, § 1, provides that on 
death by wrongful act the person or corporation which would have been liable 
for the injury, if death had not ensued, shall be liable notwithstanding the 
death of the person injured. By-Laws 1903, p. 217, a proviso was added 
to section 2 of the former act, declaring that no action should be brought 
or prosecuted in Illinois to recover damages for death occurring outside 
the state. Action was brought for a wrongful injury to plaintiff's intestate, 
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committed by the defendant railroad company in Illinois, which resulted 
in the intestate's death in Indiana. Held, on appeal, reversing the lower 
court, that plaintiff could recover. Crane v. Chicago & W. I. R. Co. (1908), 
— 111. — , 84 N. E. Rep. 222. 

The court reasoned that since the cause of action, preserved after death, 
by section 1, was an action for the wrongful act by which the death was 
caused, and not an action for death, Holton v. Daly, 106 111. 131, the proviso 
added by the act of 1903 when considered in connection with section 
1 should be construed to prohibit actions in Illinois only where the act by 
which the death was caused occurred in another state. In support of this 
construction the court quotes from People v. City of Chicago, 152 111. 546, 
where it is said: "When the literal enforcement of a statute would result 
in great inconvenience and cause great injustice and lead to consequences 
which are absurd and which the Legislature could not have contemplated, 
the courts are bound to presume that such consequences were not intended 
and adopt a construction which will promote the ends of justice and avoid 
the absurdity." Dunn, J., while concurring in the reversal upon the ground 
that the proviso in the act of 1903, so far as it prohibits the bringing of 
an action for a death occurring outside of the state, is unconstitutional, dis- 
sents from the majority of the court as to the construction placed upon the 
same. In a strong dissenting opinion, concurred in by Carter, J., he takes 
the position that where the words are plain and unambiguous the Legisla- 
ture is presumed to mean what they have plainly expressed, and that pos- 
sible and even probable meanings must not be resorted to where one is . 
clearly declared in the instrument itself. Ccoley's Const. Lim. 55 ; City 
of Beardstown v. City of Virginia, 76 111. 34; Frye v. Chicago B. & Q. R. 
R. Co., 73 111. 399; United States v. Goldenberg, 168 U. S. 95, 18 Sup. Ct. 3. 

Deeds — Adverse Possession — Color of Title. — The defendant held pos- 
session of a tract of land under a deed which was void due to a defective 
certificate of acknowledgment. The plaintiff, the grantor who had been a 
tenant in common with the grantee before such deed was given, filed a 
bill for an accounting. Held, that a deed void for defects apparent on its 
face constitutes color of title, open, notorious, exclusive, and hostile posses- 
sion under which, for a period of ten years gives title under the statute of 
limitations. Russell v. Tennant et al. (1908), — W. Va. — , 60 S. E. Rep. 609. 

There is a great conflict of authority as to whether a deed void on 
its face will give color of title. The states seem to be about equally 
balanced on the question. That it will give color of title : Torrey v. Forbes, 
94 Ala. 135; Wilson v. Atkinson, 77 Cal. 485; Robison v. Swett, 3 Me. 316; 
Nash v. Fletcher, 44 Miss. 609; Edgerton v. Bird, 6 Wis. 527. That color 
of title will not be given. Redfield v. Parks, 132 U. S. 239; Sates v. Meadows, 
68 la. 507; Larkin v. Wilson, 28 Kan. 513; Baker v. Swan, 32 Md. 355; 
Wofford v. McKenna, 23 Tex. 36. It has been held, that a deed will give 
color of title although without a seal. Aylward v. O'Brien, 160 Mass. 118. 
Or if the instrument is ambiguous or of doubtful construction. Westmore- 



